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Abstract 
 

Portuguese Engineering Consultancy Companies face numerous challenges when participating in international 

tendering procedures. Adding to the very competitive environment, which puts them head-to-head with the major 

worldwide players acting on engineering consultancy, they face highly restrictive qualification criteria that 

strongly undermine their chances of success. 

Among those qualification criteria, it is common to see technical requirements demanding prior experience in 

projects carried out according to FIDIC (Fédération Internationale des Ingénieurs-Conseils/International 

Federation of Consulting Engineers) conditions of contract. 

The main goal of this work is to perform a comparison between the Portuguese legal framework applicable to 

the engineering consultancy sector and other forms of contract applicable to the construction industry 

worldwide, namely the FIDIC Conditions of Contract. 

The purpose is to determine if there are common links between the Portuguese legal framework and the FIDIC 

on which concerns the duties and responsibilities of the different entities involved in the construction, namely the 

Employer, Contractor and Engineer. 

Given the complexity of the subject, emphasis was given to the assessment of specific case studies related to the 

Engineering Consultancy sector. This was done by comparing the duties of the “Engineer” according to FIDIC 

and the role of the “Supervision Director” according to the Portuguese regulations. 

Ultimately, it is the author’s hope that this work will contribute to increase the understanding on certain 

procedures and contractual forms applicable to the construction sector worldwide, as well as the international 

recognition of the experience gained in Portugal by Portuguese Engineering Consultancy companies that 

provide services related to the management and supervision of construction Projects. 
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1 INTRODUCTION. MOTIVATION 

The current global economic context and the slowdown of some western economies, allied to the arising 

opportunities driven to the poor condition or inexistence of basic infrastructures in developing countries, have 

been acting as driving force for the western companies to face new challenges and to expand to different 

countries and working environments from those to which they are accustomed to in their traditional markets. 

During that quest, the companies face numerous challenges, related to, among others, the existence of significant 

differences in the applicable standards, regulations or legislation concerning the projects to which they are 

applying or implementing. 

In order to overcome this scattering of applicable regulations in the public and sometimes private contracting 

procedures worldwide, many financing entities and contracting authorities have adopted standard contract forms 

which can be used anywhere in the world, thus guaranteeing an easier and more efficient control of the different 

contracts’ implementation and an easier way to settle disputes when they eventually occur. 

Among the different contract forms available, the FIDIC (Fédération Internationale des Ingénieurs-Conseils/ 

/International Federation of Consulting Engineers) Conditions of Contract assume a prominent role, being 

currently employed by some of the main financing entities worldwide, particularly the World Bank, European 

Bank of Reconstruction and Development, Asian Development Bank and also the European Union. 

This generalized use of those sorts of contract forms has consequences. In one hand, brings the advantage of 

allowing the different entities to rely on well-known widely employed standardized elements, which can ease the 

management of similar contracts or ease the settlement of contractual disputes even when the Contracts are being 

carried out on distinct environments or countries. On the other hand, can bring disadvantages for companies 



 

which are not accustomed to those contract forms. In this case, those companies can see their access to some 

tendering procedures limited or denied due to the lack of experience on certain specific contract forms. 

The main objective of this was to analyse and compare the Portuguese legal framework with contract forms 

applicable to the construction industry worldwide, particularly the FIDIC Conditions of Contract. 

The specific objective is to focus on the Engineering Consultancy sector and to establish the comparison 

between the duties of the “Engineer” according to FIDIC and the role of the consultancy related to the 

management and supervision of construction Projects according to the Portuguese regulations. 

Emphasis will be also given to the analysis of practical examples related with procurement procedures for 

Consultancy Services, particularly those in which the “similar” or “equivalent” experience to FIDIC has been 

accepted to meet the requirement related to having previous experience in Projects carried out according to 

FIDIC Conditions of Contract. 

 

2 APPROACH 

After an initial assessment on the current state of affairs of the Construction and Civil Engineering Sector in 

Portugal, the overall methodology adopted to meet the objectives of the research comprised the following steps:  

. Identification a series of case studies of international procurement procedures for engineering consultancy 

services that include restrictive selection and/or evaluation criteria related to FIDIC Conditions of Contract. 

. Evaluation to which extend those restrictive selection and/or evaluation criteria can have impact on Portuguese 

Engineering Consultancy Companies. 

. Identification the applicable legal framework for the public contracts in Portugal. 

. Identification the different forms of contract according to FIDIC. 

. Identification the main differences between the different forms of contract according to FIDIC. 

. Analysis and comparison of the duties of the “Engineer” according to FIDIC and duties of the “Works 

Supervision Director” (Director de Fiscalização) as detailed on the Portuguese Law nº. 31/2009, of July 3rd. 

. Identification of possible further contributions related to the subject. 

On which concerns the current state of affairs of the Construction Sector in Portugal, it is important to mention 

that, in the aftermath of the economic crisis that stroke the country in recent years – which led to a significant 

decrease in the number of new orders from the public and private sectors for engineering and construction 

related activities – many companies have been forced to search for alternatives to overcome the difficult 

situation lived by the construction sector in the country.  

In fact, in terms of Public Works Contracts awarded in Portugal, the analysis based on the information provided 

by [1], [2], [3] and [4] showed that the 2008 financial crisis had a notorious impact on the construction sector, 

which on the year after felt a significant decrease in terms of activity, affecting both the works contractors and 

the engineering consultancy companies. 

In order to prevail under those difficult market conditions, many Portuguese companies chose to expand their 

activity towards new countries which presented more favourable business prospects. As a result, some of those 

companies, in particular the ones that had no prior experience in international markets, were suddenly forced to 

deal with new types of tendering procedures and contractual conditions different from the ones they were 

accustomed to. 

This new expansionist attitude brought new challenges to the Portuguese Companies, among which, those 

related to meeting the often demanding qualification criteria required to apply to the tendering procedures 

launched on the different countries. The bureaucracy and type of requirements vary depending on the country, 



 

type of contract and funding source, but often assume a restrictive character which increases the difficulties that 

the Portuguese companies find on their path towards their internationalization. 

To prevail in the international markets, those companies faced numerous challenges, starting from the need to 

learn how to identify new business opportunities, to carry out accurate assessments on their feasibility, to acquire 

know-how on the market conditions in force on the different countries and having to deal with substantial 

differences in the applicable standards, regulations and legislation on the projects to which they are applying or 

implementing. 

Adding to those difficulties, it happens that often the most attractive business opportunities appear in countries 

which lack political or social stability, for which it is a key element to guarantee that the funding for the projects 

to which the companies are applying is secured and guaranteed by reliable International Financial Institutions 

(IFI) or other International Development and Cooperation Programmes and Donors. 

At the same time, the analysis of a few examples of the universe of IFIs and development agencies and donors 

which can potentially provide a significant amount of business opportunities (World Bank, Asian Development 

Bank, African Development Bank), showed that the Portuguese companies and consultants only poorly explored 

those opportunities, despite the critical situation they were suffering. 

To pursue the objective of the research it was considered relevant to carry out the analysis of the FIDIC contracts 

and their impact on the companies’ success when applying to international tendering procedures, as the lack of 

experience on the implementation of such contracts may compromise those companies’ chances of success. 

Since its establishment in 1913, the FIDIC developed gradually and consistently in such a way that today the 

National Associations of Consulting Engineers with membership on FIDIC cover 97 countries of the world, and 

represent over 60,000 consulting firms, employing 1.5million staff [5]. The fundamental principle behind the 

FIDIC contracts is the use of General Conditions of Contract, deemed to be suitable in all cases, with specific 

special conditions being prepared to cover the particular features of each project on a case by case basis. 

There are several distinct types of FIDIC conditions of contracts that may be applicable and suitable depending 

on the type of Project at hand – Figure 1. 

 

Figure 1- Criteria for selecting the different types of FIDIC conditions of contract [6] 

To understand the potential level of awareness that Portuguese companies, experts and universities have on the 

importance of FIDIC, a search was made on databases for publications made in Portugal concerning FIDIC. This 



 

search revealed that the conditions of contract of FIDIC are in general unrecognized and unknown and that 

FIDIC does not seem to be perceived as an important issue for the majority of the Portuguese researchers. 

However, the author’s professional experience, particularly during the period from 2010 to 2013, allowed him to 

gather a selection of 40 practical examples/case studies of public tendering procedures financed by different IFIs 

in which the requirements for the selection and/or evaluation of consultants demanded prior experience in 

projects carried out according to FIDIC Conditions of Contract. Depending on the procurement procedure in 

question, those requirements varied from advantageous to compulsory, meaning that, under certain 

circumstances, the lack of this specific type of experience resulted in the competitors receiving a penalty on their 

evaluation score, while in other circumstances it could lead to their disqualification or exclusion from the 

tendering procedures in which they were taking part. 

The analysis of the case studies clearly showed that the use of restrictive or penalizing criteria concerning 

demanding experience in projects carried out according to FIDIC Conditions of Contract has been employed by 

distinct financing entities, for distinct types of services, on a wide range of sectors in different phases of 

tendering procedures carried out in different countries. This circumstance shows the relevance of having a better 

understanding on the FIDIC types of contracts and of their common links to the Portuguese national legislation 

in order to overcome such restrictions. 

Simultaneously there is an additional aspect that needs to be accounted when trying to look at the Portuguese 

scenario from the FIDIC perspective, which has to do with legal frameworks. In fact, one the challenges that the 

companies face during their internationalization process is having to deal with different regulations and/or 

legislation in force in their target countries. 

The laws ruling the contracts are extremely important as they provide for concepts, legal language and 

terminology, legal rules that may clarify eventual gaps, mandatory legal rules and rules of contract interpretation. 

A.-V. Jaeger and G.-S. Hök have an interesting position on the subject and state on their book FIDIC-A Guide 

for Practitioners, that “As ignorance of the law is usually no excuse, Contractors, in particular those coming 

from abroad must familiarise themselves with the applicable law, its concepts and language. Engineers often 

believe that they have a “common language”, which consists of drawings. However even drawings must be 

interpreted and understood in their legal context” [7], p. 35 

Public procurement is a key element for the European Union (EU) economy and concerns the process by which 

public authorities purchase goods, works or services from companies. Despite the EU advocating open 

international public procurement markets and being committed to granting access to its public procurement 

markets for certain goods and services, many EU companies are experiencing difficulties in getting access to 

non-EU countries’ public procurement markets as some trading partners have adopted protectionist or 

discriminatory measures against EU companies. For that reason, the EU is responding by taking action in several 

areas to ensure equal treatment and increase market opportunities for EU companies. The EU is also rethinking 

its public procurement strategy for public administrations to become more efficient, more effective, and more 

citizen and business-friendly.  

Aiming at creating equal opportunities for all businesses across Europe, the EU law has set minimum 

harmonised public procurement rules, which organise the way public authorities and certain public utility 

operators purchase goods, works and services. These rules are transposed into the member states national 

legislation and apply to tenders whose value exceeds a certain threshold. Tenders of lower value are carried out 

according to the member states’ national rules, nevertheless, they also have to respect the general principles of 

EU law. 

From 18 April 2016, all the EU countries should have put in place national legislation conforming specific 

directives on public procurement and concessions adopted in 2014, meaning that they should have transposed the 

several directives into national laws (Directives 2014/24/EU, 2014/25/EU and 2014/23/EU). However, the 

Portuguese public procurement law is still based on the older directives (Directives 2004/17/EC, 2004/18/EC; 

Commission Regulation (EU) nº. 1251/2011of 30 November 2011, amending Directives 2004/17/EC, 

2004/18/EC and 2009/81/EC). 



 

At the same time, the most important legal diploma in force in Portugal concerning the public procurement is the 

Public Procurement Code (PPC) or Code of Public Contracts (CPC) (“Código dos Contratos Públicos”) 

(Decrees-law nº. 18/2008, nº. 59/2008, nº. 278/2009, nº. 131/2010, and nº. 149/2012; Laws nº. 3/2010 and nº. 

64-B/2011). Adding to the PPC/CPC and related amendments, there is a signifficant number of additional legal 

diplomas (law-decrees and ordinances) in force in Portugal on the subject. 

The vast and intricate Portuguese legal framework on the subject does not resort to specific and/or standardized 

contractual conditions, meaning that an eventual comparison with the FIDIC Conditions of Contract aiming at 

finding similarities between those conditions and the Portuguese legal diplomas would have to be done on a 

project by project basis, which is a non-realistic option. Because of that, such comparison was made based on the 

Law nº. 31/2009, of July 3rd, which approves the legal regime that establishes the professional qualifications 

required for the technicians responsible for the preparation and signing of design, works supervision and 

construction management, which is not subject to special legislation, and their duties. 

The analysis of the 40 case studies made it clear that the lack of prior experience in projects carried out 

according to FIDIC conditions of contract can be penalizing for Portuguese companies seeking to expand to new 

markets. 

In order to determine to which extend the experience in Portugal in projects carried out as per the local laws can 

be matched to experience in FIDIC it would be advantageous to perform a comparison between the relevant 

Portuguese legal framework applicable to the engineering consultancy sector and the FIDIC forms of contract. 

Because the Portuguese regulations on public procurement do not provide standardized contractual conditions, 

the best option was to compare the duties of the “Engineer” according to the FIDIC Conditions of Contract and 

the role of the “Works Supervision Director” (Director de Fiscalização) as described in the Law nº. 31/2009, of 

July 3
rd

. 

Since FIDIC has several books, and it would be unfeasible to compare every single one of them with the 

Portuguese legal framework, the first step was to determine what were the major differences between the most 

commonly employed FIDIC Contract Forms: FIDIC Red Book 1999 [8], Yellow Book 1999 [9] and MDB 

Harmonized Edition 2010 [10].   

The previous assessment revealed that the three forms of FIDIC Contracts have, in general, similar structure and 

notwithstanding some slight variations on the wording of the different clauses that reflect the particulars of each 

participating bank (namely between the Red – and MDB Harmonized Edition – and the Yellow Books), they 

don’t introduce major modifications on the meaning of the contract form itself. This conclusion allowed 

comparing the FIDIC framework of the “Engineer” and the national legal framework of the “Works Supervision 

Director” (Director de Fiscalização) only based on the FIDIC Red Book 1999. 

Unsurprisingly, the comparison, which focused on two distinct types of elements – contracts and laws – was 

inconclusive: both positions shall be occupied by qualified staff with skill and competence to carry out the 

assigned duties, however, no clear equivalence was found on which concerns the duties and responsibilities of 

the “Engineer” as per FIDIC and the ones of the “Works Supervision Director” as per the Portuguese law. 

It is almost certain that on the works supervision contracts implemented in Portugal, the duties of the “works 

supervision director” have a broader range and may be more easily related to the duties of the Engineer 

according to FIDIC. However, because each contract has its own specific clauses due to the lack of tradition in 

adopting standardized conditions of contract in Portugal, in order to be able to be used as references under the 

“flag” of “equivalent” or “identical” to FIDIC, each project would have to be analysed and compared to the 

FIDIC contracts independently. 

3 CONCLUSIONS  

The international public tendering procedures are carried out under very competitive environments. For the 

Portuguese companies to succeeded and to thrive and grow in international markets they face multiple 

challenges, which often start by being able to demonstrate that they comply with the eligibility criteria 

established for each of those procedures. 



 

Among others, those eligibility criteria, particularly the ones related to the compliance of the Companies’ 

technical capacity and the requirements for the staff proposed on the tenders, often demand prior experience in 

projects carried out according to FIDIC Conditions of Contract, which constitutes an obstacle for the Portuguese 

companies, as their experience acquired in Portugal, according to the Portuguese regulations, is often not 

accepted, resulting in penalties in the tenders’ evaluation or in their eventual rejection. 

However, Portuguese companies are not the only ones to meet difficulties in complying with the FIDIC 

requirements. Accordingly, making an assessment within the Consulting Engineers Associations from the 

different EU countries regarding the real scale of the problem could give solid bases for a more profound 

evaluation about the similarities between applicable legislation and regulations in the different countries and the 

FIDIC conditions of contract. Such assessment could also contribute to defining new training programs specific 

to each country aimed at suppressing the lack of knowledge regarding the FIDIC requirements. 

Ultimately, a further study and assessment on the applicable regulations in all the EU member states and its 

comparison with the FIDIC Conditions of Contract and other currently employed Conditions of Contract could 

eventually contribute for the establishment of a common framework in what concerns the contractual bindings 

involving the different parties with active role in the construction industry. 
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